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Title  10 — Energy 

CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

Revision  of  Crude  Oil  Buy/ Sell  Program 

AGENCY:  Federal  Energy  Administra¬ 
tion. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends,  effective 
October  1,  1977,  the  Mandatory  Crude 
Oil  Allocation  Program  (the  “buy/sell 
program”)  set  forth  in  10  CFR  211.65  to 
limit  the  scope  of  the  program  to  those 
refiner-buyers  which  have  a  demon¬ 
strated  necessity  for  allocations  of  crude 
oil  based  on  lack  of  access  to  adequate 
supplies  of  domestic  and  foreign  crude 
oil,  and  to  simplify  the  administration  of 
the  program.  The  pricing  provisions 
governing  buy /sell  program  sales  are  ex¬ 
pected  to  be  amended  pursuant  to  a  final 
rule  to  be  issued  in  Sepember  1977. 

DATES:  Effective  October  1,  1977.  Fur¬ 
ther  comments  due  on  or  before  Septem¬ 
ber  9, 1977  (see  Supplementary  Informa¬ 
tion)  . 

ADDRESS:  Send  comments  to:  Execu¬ 
tive  Communications,  Room  3317,  Fed¬ 
eral  Energy  Administration,  Box  NO, 
Federal  Building,  12th  and  Pennsylvania 
Avenue  NW.,  Washington.  D.C.  20461, 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Robert  C.  Gillette  (Comment  Proce¬ 
dures),  2000  M  Street  NW.,  Room 
2214B,  Washington,  D.C.  20461  (202- 
254-5201). 

Ed  Vilade  (Media  Relations) ,  12th  and 
Pennsylvania  Avenue  NW.,  Room  3104, 
Washington,  D.C.  20461  (202-566- 

9833). 

Robert  G.  Bidwell,  Jr.  or  H.  William 
Gottfried  (Program  OfiBce),  2000  M 
Street  NW.,  Room  6128P,  Washington, 
D.C.  20461  (202-254-9707) , 

Michael  Paige  or  Samuel  M.  Bradley 
(OfiBce  of  the  General  Counsel) ,  12th 
and  Pennsylvania  Avenue  NW.,  Room 
5134,  Washington,  D.C.  20461  (202- 
566-9565). 

SUPPLEMENTARY  INFORMATION: 
On  July  18,  1977,  FEA  issued  a  notice  of 
proposed  rulemaking  and  public  hearing 
(42  FR  37406,  July  21,  1977)  to  revise  the 
crude  oil  buy /sell  program  set  forth  in 
10  CFR  211.65.  Under  the  proposed 
amendments,  the  program  would  be  lim¬ 
ited  to  those  refiner -buyers  that  have  a 
demonstrated  necessity  for  allocations  of 
crude  oil  based  on  lack  of  access  to  ade¬ 
quate  supplies  of  domestic  and  foreign 
crude  oil.  In  addition,  the  proposal  modi¬ 
fied  the  pricing  provision  for  sales  of 
allocated  crude  oil  to  refiect  more  ac¬ 
curately  the  actual  market  value  of  crude 
oil  sold  under  the  program  and  simplified 
the  administration  of  the  program. 
Discussion  of  Comments 
Comments  on  the  proposed  amend¬ 
ments  to  the  crude  oil  buy /sell  program 


were  invited  through  August  8,  1977,  and 
eighteen  written  comments  were  received 
by  FEA.  The  public  hearing  on  the  pro¬ 
posal  was  held  on  August  9,  1977,  and 
fourteen  persons  presented  oral  state¬ 
ments.  The  oral  statements  and  WTitten 
comments  presented  the  views  of  major 
integrated  refiners,  large  independent 
refiners,  small  refiners,  and  trade  asso¬ 
ciations  representing  small  refiners.  FEA 
believes  that  the  comments  received 
fairly  represent  the  broad  range  of  inter¬ 
ests  which  would  be  affected  by  any 
changes  in  the  buy/sell  program. 

ELIGIBILITY  FOR  PROGRAM  PARTICIPATION 

FEA  proposed  that  program  participa¬ 
tion  would  be  reduced  by  elimination  of 
all  large  independent  refiners  and  small 
refiners  that  have  had  allocations  shown 
on  the  bu>Vsell  list  during  the  last  year 
but  have  not  exercised  their  purchase 
opportunities.  In  addition,  FEA  proposed 
that  no  refining  capacity  operational 
after  August  31,  1977  and  no  reactivated 
refineries  or  refining  capacity  that  has 
not  been  operated  for  a  period  of  six 
months  or  more  would  be  eligible  for  an 
allocation.  All  other  small  refiners  (in¬ 
cluding  those  which  had  allocations  of 
zero)  would  be  eligible  to  apply  for  al¬ 
locations  imder  the  program,  and  alloca¬ 
tions  would  be  granted  for  specific 
refineries  as  to  which  supplies  of 
domestic  crude  oil  were  not  sufficient  and 
the  required  showing  of  lack  of  access 
to  imported  crude  oil  had  been  made. 

(a)  Oeneral.  Although  the  majority  of 
the  large  integrated  refiners  commenting 
preferred  elimination  of  the  buy/sell 
program,  most  of  these  refiners  generally 
supported  FEA’s  proposal  to  limit  the 
scope  of  the  program  to  small  refiners 
that  ai-e  able  to  demonstrate  a  need  for 
allocated  crude  oil  and  FEA’s  proposed 
criteria  for  determining  buyer  eligibility 
for  participation  in  the  program.  Many 
of  the  large  refiners,  however,  recom¬ 
mended  that  a  revis^  program  should 
contain  a  phase-out  schedule  or  ter¬ 
mination  date  as  an  incentive  for  small 
refiners  to  resolve  their  supply  problems 
without  governmental  intervention. 
Some  testimony  recommended  that 
buyer  eligibility  should  be  further  re¬ 
stricted  to  small  refiners  that  purchased 
allocated  crude  oil  in  at  least  three  of 
the  last  four  allocation  periods.  With  re¬ 
spect  to  the  proposed  eligibility  criteria, 
many  large  refiners  commented  that  eli¬ 
gible  small  refiners  located  at  a  port  or 
on  a  navigable  inland  waterway  should 
be  required  to  demonstrate  a  commit¬ 
ment  to  acquiring  facilities  to  receive  im¬ 
ported  crude  oil  within  a  reasonable  time 
period  in  order  to  maintain  eligibility 
under  the  program. 

FEA’s  conclusion  from  the  record  in 
this  proceeding  is  that  there  is  no  ra¬ 
tionale  for  providing  a  termination  date 
for  the  revised  program  or  for  requir¬ 
ing  eligible  small  refiners  to  acquire  ac¬ 
cess  to  terminal  or  storage  facilities  to 
receive  imp>orted  crude  oil  as  a  condition 
of  maintaining  their  eligibility  imder  the 
program.  Since  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973,  as  amended. 


provides  for  the  expiration  of  alloca¬ 
tion  authority  over  crude  oil  in  1981,  FEA 
believes  that  the  majority  of  small  re¬ 
finers  have  sufficient  incentives  now  to 
make  alternative  arrangements  for  ob¬ 
taining  future  supplies  of  imported  crude 
oil. 

Small  refiners  commenting  were  gen¬ 
erally  critical  of  FEA’s  proposal  to  ex¬ 
clude  from  the  program  refiners  that 
have  not  exercised  their  purchase  op¬ 
portunities  during  the  last  year.  The 
principal  objections  that  were  raised  in 
opposition  to  the  proposal  were  that  (1) 
exclusion  on  this  basis  would  penalize 
those  firms  which  have  made  concerted 
efforts  to  arrange  for  supplies  of  crude 
oil  outside  of  the  program;  (2)  non-use 
of  the  program  in  the  past  is  not  neces- 
sai-ily  indicative  of  future  need,  par¬ 
ticularly  in  light  of  the  frequently  er¬ 
ratic  changes  in  the  world  crude  oil  mar¬ 
ket;  (3)  lack  of  past  participation  by 
some  buyers  in  the  program  may  have 
been  due  in  part  to  sellers’  unwillingness 
to  offer  a  suitable  crude  oil  or  because 
the  price  for  the  crude  oil  made  the  sale 
uneconomic  for  the  buyer;  and  (4)  the 
proposed  eligibility  system  would  en¬ 
courage  refiners  to  make  token  pur¬ 
chases  merrfy  to  maintain  theii-  eligibil¬ 
ity  in  the  program.  In  addition,  small  re¬ 
finers  which  are  dependent  upon  the 
Federal  royalty  oil  program  adminis¬ 
tered  by  the  Department  of  the  Interior 
and  upon  crude  oil  produced  at  Naval 
Petroleum  Reserves  for  their  crude  oil 
supplies  expressed  concern  over  the  ab¬ 
sence  of  a  provision  for  reentry  into  the 
buy/sell  prc^ram  in  the  event  of  the  ter¬ 
mination  of  these  supply  sources. 

With  resp^t  to  the  proposed  criteria 
for  determining  access  to  imported  crude 
oil,  many  small  refiners  contended  that 
the  criteria  are  inflexible  and  thus  con¬ 
stitute  an  inconclusive  test  of  a  refiner's 
access  to  imported  crude  oil.  Specifically, 
some  small  refiners  contended  that  the 
access  test,  that  excludes  refineries  with 
crude  oil  runs  to  stills  (excluding  allo¬ 
cated  crude  oil)  during  the  period  Jan¬ 
uary  1,  1977  through  June  30,  1977  com¬ 
prised  of  20  percent  or  more  of  imported 
crude  oil,  establishes  an  absolute  pre¬ 
sumption  of  future  access  to  foreign 
crude  soui’ces  based  on  past  conduct  only 
and  that  it  does  not  make  any  provi¬ 
sion  for  changed  circumstances  that 
could  limit,  if  not  eliminate,  a  refinery's 
access  to  imported  crude  oil.  In  addition, 
some  testimony  indicated  that  the  20 
percent  test  does  not  take  into  account 
the  fact  that  a  small  refiner’s  dock  facil¬ 
ities  and  storage  capacity  may  make  it 
impossible  for  it  to  receive  tanker  ship¬ 
ments  on  a  regular  basis. 

On  the  basis  of  the  evidence  presented 
in  the  oral  testimony  and  the  written 
comments,  FEA  has  concluded  tiiat  it 
should  examine  further  the  need  for  a 
provision  for  re-entry  into  the  buy /sell 
program  for  small  refiners  that  are  not 
eligible  to  apply  for  an  allocation  be¬ 
cause  they  did  not  purchase  any  allo¬ 
cated  crude  oil  during  the  period  Sep¬ 
tember  1976  through  August  1977.  Ac¬ 
cordingly,  FEA  invites  further  comments 
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as  to  whether  a  re-entry  provision 
should  be  added  to  the  revised  program 
adopted  today  and,  if  so,  the  form  of 
such  a  provision.  FEA  is  particularly  in¬ 
terested  in  receiving  comments  from 
small  refiners  that  made  no  purchases  in 
the  period  September  1976  through  Au¬ 
gust  1977  but  believe  they  will  require 
allocated  oil  in  the  future  under  the  re¬ 
vised  program.  Comments  in  this  regard 
should  not  address  the  allocation  of 
crude  oil  during  an  embargo  or  a  severe 
general  shortage,  since  other  allocation 
programs  would  be  required  to  deal  with 
such  situations. 

With  respect  to  the  proposed  criteria 
for  determining  access  to  imported  crude 
oil,  none  of  the  objections  made  by  small 
refiners  commenting  convinced  FEA  that 
these  should  be  revised.  Specifically,  very 
little  evidence  was  presented  which  sub¬ 
stantiated  any  conclusion  that  small  re¬ 
finers  which  are  deemed  to  have  access 
to  imported  crude  oil  and  thus  are  in¬ 
eligible  for  allocations  would  be  unable 
to  continue  to  make  alternative  arrange¬ 
ments  for  supplies  of  imp>orted  crude  oil 
suflBcient  to  sustain  their  operations.  In 
view  of  the  fact  that  there  exists  an 
active  commercial  international  crude 
oil  market  involving  the  major  oil  com¬ 
panies,  mediiun-size  producers  and 
many  traders  and  brokers,  FEA  believes 
that  small  refiners  which  have  secured 
imported  crude  oil  in  the  past  will  con¬ 
tinue  to  be  able  to  make  satisfactory  ar¬ 
rangements  in  the  future.  However,  in 
the  event  that  there  are  significant 
changes  in  the  access  of  a  small  refiner’s 
refinery  to  impiorted  crude  oil,  the 
amendments  adopted  today  provide  that 
FEA  may  review  the  eligibility  of  that 
refinery  for  participation  in  the  pro¬ 
gram.  FEA  believes  that  this  review  pro¬ 
vision  should  provide  sufficient  protec¬ 
tion  for  refineries  that  are  initially 
determined  to  be  ineligible  for  an  allo¬ 
cation. 

(b)  Allocations  for  newly  constructed 
refining  capacity.  Large  refiners  com¬ 
menting  generally  supported  FEA’s  pro¬ 
posal  to  exclude  new  or  expanded  refin¬ 
ing  capacity  from  the  buy /'sell  program 
and,  as  to  refineries  operational  prior  to 
September  1,  1977,  to  permit  a  maximum 
possible  allocation  of  25  i>ercent  of  the 
refinery’s  capacity  under  the  same 
access  criteria  as  for  other  refineries. 
However,  the  majority  of  small  refiners 
contended  that  the  proposal  was  inequi¬ 
table  in  that  some  refiners  had  relied 
on  the  continued  exLstence  of  the  current 
by/ sell  program  and,  in  particular,  the 
provisions  providing  for  allocations  to 
future  refining  capacity  in  committing 
funds  to  the  construction  of  additional 
refining  capacity.  In  at  least  one  case 
the  proposal,  in  effect,  would  have 
rendered  inoperative  a  decision  of  the 
Office  of  Exceptions  and  Appeals  grant¬ 
ing  exception  relief  from  the  ninety-day 
requirements  of  10  CFR  211.65(b)  (1)  to 
a  firm  which  required  an  advance  allo¬ 
cation  in  order  to  obtain  financing 
necessary  to  complete  a  new  refinery. 
Some  testimony  Indicated  that  exclusion 
of  newly  constructed  and  expanded  re¬ 


fining  capacity  op>erational  after  Sep¬ 
tember  i,  1977  was  inconsistent  with  the 
provisions  of  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended,  re¬ 
lating  to  market  entry  and  expansion  of 
refining  facilities  by  small  refiners. 

On  the  basis  of  the  evidence  presented 
in  the  oral  testimony  and  written  com¬ 
ments,  FEA  has  concluded  that  the 
proposed  provision  pertaining  to  new 
and  expanded  refineries  should  be  modi¬ 
fied  to  provide  tliat  any  small  refiner 
which  has  made  a  substantial  commit¬ 
ment  prior  to  the  issuance  of  this  final 
rule  for  the  expansion  of  an  existing  re¬ 
finery  or  construction  of  a  new  refinery 
would  be  p)ermitted  to  apply  for  an  allo¬ 
cation  for  the  expanded  capacity  or  new 
refinery.  If  the  new  or  expanded  refinery 
is  determined  not  to  have  access  to  im¬ 
ported  crude  oil  and  thus  is  eligible  for 
an  allocation,  the  refinery  or  the  ex¬ 
panded  portion  thereof  would  be  granted 
a  maximum  allocation  equal  to  25  per¬ 
cent  of  its  capacity.  The  allocation  for 
the  new  or  expanded  refining  capacity 
would  be  in  effect  for  two  allocation  pe¬ 
riods;  for  subsequent  allocation  periods, 
the  allocation  would  be  determined  in 
accordance  with  the  allocation  formula 
adopted  today. 

With  respect  to  small  refiners  that 
make  a  commitment  after  the  issuance 
of  this  final  rule  for  new  or  expanded 
refining  capacity,  FEA  has  determined 
to  solicit  further  comments  as  to 
whether,  and  under  what  circumstances, 
such  capacity  should  be  eligible  to  apply 
for  an  allocation  under  the  buy/'sell 
program. 

(c)  Large  independent  refiners.  As 
indicated  above,  under  the  proposed  re¬ 
visions  to  the  buy/sell  program  the  so- 
called  large  independent  refiners  would 
be  eliminated  from  the  refiner-buyer 
category  as  a  result  of  the  proposed 
amendments  to  tlie  definitions  of  “small 
refiner”  and  “refiner-buyer”.  However, 
these  refiners  would  not  be  refiner- 
sellers  under  the  definition  of  that  term 
in  10  CFR  211.62  if  they  qualify  as  in¬ 
dependent  refiners  (as  defined  in  10  CFR 
211.62) .  In  light  of  these  changes,  several 
refiners  commented  that  the  so-called 
large  independent  refiners  should  be 
classified  as  refiner-sellers  unless  they 
were  able  to  demonstrate  their  status  as 
“independent  refiners”  as  that  term  is 
defined  in  10  CFR  211.62  and  in  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  as  amended. 

In  connection  with  the  implementa¬ 
tion  of  the  June  1974  amendments  to  the 
buy /sell  program,  each  refiner  that 
claimed  to  be  a  small  refiner  or  an  in¬ 
dependent  refiner  was  required  to  file  an 
affidavit  with  FEA  setting  forth  the 
factual  basis  for  its  claim  for  the  purpose 
of  determining  its  status  as  a  refiner- 
buyer.  In  evaluating  these  affidavits,  FEA 
determined  that  certain  of  the  inde¬ 
pendent  refiners  that  are  over  the  175,- 
000  barrel  per  day  capacity  limit  quali¬ 
fied  as  refiner-buyers  on  the  basis  of 
their  status  as  small  refiners.  ITius,  the 
agency  did  not  specifically  rule  on  their 
status  as  independent  refiners. 


On  the  basis  of  the  foregoing  and  the 
comments  received  in  this  proceeding, 
FEA  has  determined  to  adopt  an  amend¬ 
ment  to  the  definition  of  “refiner-seller” 
in  10  CFR  211.62  which  in  effect  freezes 
the  refiner-seller  category  for  the  allo¬ 
cation  period  commencing  October  1, 
1977.  This  six-month  period  will  provide 
any  refiner  that  is  not  a  small  refiner  by 
reason  in  the  change  in  that  defined 
term  and  w^hich  claims  to  be  an  inde¬ 
pendent  refiner  sufficient  time  to  submit 
documentation  to  FEA  pursuant  to  Sub¬ 
part  G  of  10  CFR  Part  205  to  permit  the 
agency  to  evaluate  its  status  as  an  inde¬ 
pendent  refiner.  If  any  of  these  firms  is 
unable  to  document  its  claim  to  the  sta¬ 
tus  of  an  independent  refiner,  it  would 
become  a  refiner -seller  under  this  pro¬ 
gram  in  the  allocation  quarter  com¬ 
mencing  April  1,  1978.  The  amendments 
adopted  t^ay  also  exclude  from  the 
definition  of  refiner-sellers  refiners  that 
are  not  small  refiners  or  independent 
refiners  all  of  the  refining  capacity  of 
which  was  constructed  after  January  1, 
1974. 

PURCHASE  OPPORTUNITIES  FOR  ELIGIBLE 
REFINER-BUYERS 

Under  the  proposal,  eligible  refiner- 
buyers  would  be  entitled  to  purchase  an 
amount  of  crude  oil  equal  to  the  differ¬ 
ence  between  (A)  the  crude  oil  runs  to 
stills  for  the  refiner’s  own  account  at  the 
eligible  refinery  in  the  corresponding  six 
montlis  of  the  previous  year,  including 
allocated  crude  oil,  and  (B)  the  runs  to 
stills  for  the  six  month  period  immedi¬ 
ately  preceding  the  allocation  period 
(determined  by  using  the  crude  oil  runs 
to  stills  level  for  that  refinery  for  the  re¬ 
finer’s  account  in  the  first  four  months 
of  that  period  over  the  six  month 
period),  less  the  volume  of  allocated 
crude  oil  processed  in  the  refinery. 

Most  of  the  large  refiners  commenting 
supported  FEA’s  proposed  formula  for 
calculating  a  buyer’s  purchase  opportu¬ 
nity  under  the  program.  How’ever,  sev¬ 
eral  larger  refiners  recommended  that 
an  allocation  ceiling  be  established  for 
all  buyers  to  encourage  them  to  take  ap¬ 
propriate  action  to  maintain  their  op¬ 
erations  in  the  face  of  changing  supply 
conditions.  Some  large  refiners  also  rec¬ 
ommended  that  the  formula  be  modified 
to  preclude  buyers  from  rolling-over  un¬ 
used  purchase  rights  from  one  p>eriod  to 
the  next. 

Many  small  refiners  contended  that 
the  propMDsed  formula  for  calculating  a 
refiner’s  purchase  opportunity  w'ould 
penalize  a  refiner  which  exp>erienced  a 
shutdowTi  or  a  drop  in  runs  to  stills  due 
to  inventory  drawdown  during.the  corre- 
spx>nding  period  of  the  previous  year  or 
during  the  six-month  p>eriod  preceding 
the  allocation  p>eriod.  The  prop>osed 
formula  also  was  criticized  on  the  ground 
that  it  would  discourage  small  refiners 
from  locating  sources  of  crude  oil  outside 
the  program,  since  this  action  would  re¬ 
sult  in  a  reduced  allocation  in  a  succeed¬ 
ing  allocation  pieriod.  In  this  regard,  sev¬ 
eral  small  refiners  recommended  that  the 
formula  should  .contain  an  automatic 
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adjustment  mechanism  to  compensate 
for  imanticipated  shortfalls  in  crude  oil 
supply  during  an  allocation  period. 

Contrary  to  the  comments  of  several 
small  refiners,  the  July  21,  1977  proposal 
contained  a  provision  for  adjustments 
to  allocations  to  compensate  for  imusual 
or  non-recurring  operating  problems. 
However,  in  light  of  the  comments  in 
this  proceeding,  FEA  has  determined  to 
make  provision,  in  addition  to  the  provi¬ 
sion  for  adjusting  allocations  to  com¬ 
pensate  for  unusual  or  nonrecurring  op¬ 
erating  conditions,  for  emergency  supple¬ 
mental  allocations  at  any  time  for 
eligible  refiners  that  have  experienced 
or  W'ill  experience  shortfalls  in  supply 
equal  to  25  percent  of  their  nonallocated 
supply  in  the  preceding  six -month  pe¬ 
riod.  Emergency  supplemental  alloca¬ 
tions  would  be  available  only  for  supply 
shortfalls  caused  by  disasters,  acts  of 
Grod,  or  other  events  over  which  the 
small  refiner  reasonably  had  no  control. 
In  addition,  PEA  has  concluded  that  an 
adjustment  to  a  refiner’s  purchase  op¬ 
portunity  also  would  be  appropriate 
where  a  buyer  is  not  able  to  consummate 
a  directed  sale  transaction  due  to  the 
fault  of  a  seller. 

However,  it  is  FEA’s  conclusion  from 
the  record  in  this  proceeding  that  there 
is  insufficient  justification  for  providing 
an  automatic  adjustment  provision  to 
compensate  for  unanticipated  shortfalls 
in  crude  oil  supply  or  for  a  reduction 
in  runs  to  stills  due  to  inventory  draw¬ 
down.  FEA  continues  to  believe  that  the 
general  availability  of  crude  oil  in  the 
world  market  should  in  most  cases  per¬ 
mit  small  refiners  to  make  alternate  ar¬ 
rangements  for  crude  oil  supply  in  pe¬ 
riods  of  unanticipated  shortfall.  FEA  Is 
also  not  persuaded  from  the  evidence 
presented  in  this  proceeding  that  the 
propose  formula  would  discourage  re¬ 
finers  from  locating  crude  oil  outside  the 
program. 

SALES  OBLIGATIONS  OF  REFINER-SELLERS 

The  majority  of  the  refiner-sellers 
commenting  opposed  FEA’s  proposal  to 
retain  the  provision  for  carryover  of  sel¬ 
lers’  sales  obUgations  on  the  ground  that 
it  adds  to  the  difficulties  and  imcertain- 
ties  which  the  major  refiners  experience 
in  developing  crude  oil  scheduling.  Many 
large  refiners  contended  that  the  carry¬ 
over  provision  is  unfair,  particularly 
where  the  unsold  obligations  are  due  to 
buyers’  refusals  to  consummate  trans¬ 
actions.  On  the  basis  of  the  evidence 
presented  in  this  proceeding,  FEA  has 
determined  to  modify  the  carryover  pro¬ 
vision  to  provide  for  a  reduction,  as  ex¬ 
plained  in  more  detail  below,  in  the  un¬ 
sold  obligations  carried  over  for  each 
refiner-seller. 

PRICING  OF  ALLOCATED  CRUDE  OIL 

Under  the  proposal,  refiner-sellers 
would  determine  their  weighted  average 
landed  cost  separately  for  high  sulfur 
and  low  sulfur  crude  oil,  defined  as 
crude  oil  above  and  below  .6  percent  sul¬ 
fur  by  weight,  respectively.  The  maxi¬ 
mum  permitted  sale  price  of  allocated 
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crude  oil  would  be  calculated  by  apply¬ 
ing  the  current  sulfur  and  gravity  dif¬ 
ferentials  of  plus  or  minus  three  cents 
per  one  tenth  percwit  sulfur  by  weight 
and  three  cents  per  ‘API  against  the 
weighted  average  landed  cost  of  the 
category  of  crude  oil  in  which  the  actual 
volume  of  crude  oil  sold  to  a  refiner - 
buyer  is  included.  With  respect  to  trans- 
p>ortation  expenses  recoverable  by  re¬ 
finer-sellers,  the  proposal  provided  that 
refiner-buyers  would  be  charged  only 
actual  additional  transportation  costs 
over  and  above  the  average  of  all  trans¬ 
portation  costs  of  imported  crude  oil  in¬ 
cluded  in  the  calculation  of  the  price 
of  allocated  crude  oil.  Domestic  trans¬ 
portation  costs  included  in  a  refiner- 
seller’s  computation  of  landed  costs  will 
not  be  recoverable  as  additional  ex¬ 
penses. 

The  majority  of  refiner-sellers  and  re¬ 
finer-buyers  commenting  In  this  pro¬ 
ceeding  generally  supported  FEA’s  pro¬ 
posal  for  the  pricing  of  allocated  crude 
oil.  One  refiner-seller  commented  that 
the  proposed  pricing  method  failed  to 
provide  a  procedure  fcr  refiner-sellers 
which  import  only  high  sulfur  crude  oil 
and  are  required  to  sell  domestic  low  sul¬ 
fur  crude  oil,  as  well  as  the  converse  of 
that  situation.  FEA  is  considering  allow¬ 
ing  refiner-sellers  which  Import  only  one 
category  of  crude  oil  to  use  the  weighted 
average  landed  cost  of  that  category  and 
to  apply  the  current  sulfur  and  gravity 
differentials  provided  in  10  CFR  212.94 
(b)  (3)  (4)  to  determine  the  price  of  the 
crude  oil  sold  under  the  program.  How¬ 
ever,  FEA  specifically  Invites  further 
comments  by  the  date  specified  above  on 
an  alternative  means  for  calculating  a 
fair  market  price  for  allocated  crude  oil 
in  this  type  of  situation. 

Several  refiner-sellers  recommended 
that  the  regulation  should  provide  for  a 
one-month  period  in  which  to  make  the 
required  calculations  rather  than  the 
proposed  three-month  period.  It  is  FEA’s 
conclusion  from  the  record  that  there 
are  no  compelling  reasons  at  this  time  to 
adopt  a  one-month  period  for  calcula¬ 
tion  of  prices.  However,  FEA  is  interested 
in  receiving  further  comments  on  this 
issue. 

With  respect  to  adjustments  for  trans¬ 
portation  expenses,  several  refiner -sell¬ 
ers  recommended  that  specific  recogni¬ 
tion  should  be  given  to  a  refiner-seller’s 
transportation  expense  in  replacing  do¬ 
mestic  crude  oil  which  is  sold  under  the 
program  with  imported  crude  oil  and 
that  a  refiner-seller  should  be  required 
to  credit  a  refiner-buyer  with  transpor¬ 
tation  expenses  saved  in  moving  domes¬ 
tic  crude  oil  to  a  refiner-buyer’s  refinery. 
Several  refiner-sellers  also  recommend^ 
that  a  refiner-seller  should  be  permitted 
to  charge  a  refiner-buyer  the  transporta¬ 
tion  expense  to  move  the  domestic  crude 
oil  to  the  refiner-buyer’s  refinery  in  addi¬ 
tion  to  the  transportation  expense  in¬ 
curred  in  moving  replacement  foreign 
crude  oil  from  the  port  of  entry  to  the 
refiner-seller’s  refinery. 


On  the  basis  of  the  comments  in  this 
proceeding,  FEA  has  concluded  that  the 
proposal  for  transportation  cost  adjust¬ 
ments  may  be  unfair,  in  certain  situa¬ 
tions,  to  both  refiner-buyers  and  refiner- 
sellers.  Accordingly,  FEA  is  requesting 
further  comments  and  recommendations 
by  the  date  specified  above  with  regard 
to  a  regulatory  provision  that  would  as¬ 
sure  that  only  actual  transportation  costs 
will  be  charged  or  incurred  in  transac¬ 
tions  involving  allocated  crude  oil.  FEA 
solicits  comments  on  the  most  appropri¬ 
ate  methods  for  determining  transporta¬ 
tion  cost  adjustments  when  either  a 
domestic  or  an  imported  crude  oil  is 
actually  delivered  to  a  refiner-buyer. 
Specifically,  FEA  solicits  comments  on 
the  following  possible  alternative  pro¬ 
visions  : 

1.  A  refiner-seller  would  be  required  to 
reduce  the  transportation  charge  for 
crude  oil  sold  under  the  program  by  an 
amount  equal  to  its  average  cost  of 
transporting  crude  oil  from  the  U.S. 
Customs  border  to  the  seller’s  refinery 
and  to  Increase  the  transportation 
charge  by  an  amount  equal  to  the  cost 
of  transporting  domestic  crude  oil  from 
the  lease  to  the  buyer’s  refinery.  For 
example,  if  a  refiner-seller’s  average 
domestic  transportation  cost  for  im¬ 
ported  crude  oil  is  $0.40  per  barrel,  and 
the  cost  of  transporting  the  domestic 
crude  oil  sold  to  the  refiner-bu>-er  from 
the  lease  to  the  buyer’s  refinery  is  $0.52 
per  barrel,  then  the  seller  could  charge 
the  buyer  $0.12  per  barrel  over  the 
seller’s  average  landed  cost  for  crude  oil 
of  that  category. 

2.  A  refiner-seller  would  be  required  to 
sell  domestic  crude  oil  to  a  refiner-buyer 
at  the  lease  at  the  refiner-seller’s  aver¬ 
age  landed  cost  less  the  refiner-seller’s 
average  domestic  transportation  cost. 
The  buyer  would  be  required  to  arrange 
for  the  transportation  of  the  crude  oil 
from  the  lease  to  its  refinery. 

3.  A  refiner-seller  would  be  required 
to  reduce  its  average  landed  cost  by  its 
actual  savings,  if  any,  in  moving  domes¬ 
tic  crude  oil  from  the  lease  to  its  own 
refinery.  The  domestic  crude  oil  would 
be  sold  to  the  refiner -buj’er  at  the  lease 
at  this  reduced  cost. 

4.  A  refiner-seller  would  be  required 
to  reduce  its  average  landed  cost  by  its 
average  cost  of  transporting  imported 
crude  oil  to  its  refineries  from  the  U.S. 
Customs  border  and  add  actual  domes¬ 
tic  transportation  cost  from  the  point  of 
entry  to  the  point  of  delivery  to  the 
refiner-buyer  when  imported  crude  oil  is 
actually  delivered  to  the  refiner-buyer. 

As  indicated  above,  FTIA  expects  to 
issue  a  final  rule  applicable  to  the  pric¬ 
ing  provisions  governing  the  buy  'sell 
program  in  September  1977. 

REPORTING  REQUIREMENTS 

The  proposed  modification  of  the 
present  reporting  requirements  provided 
for  a  monthly  report  for  refiner-buyers 
and  refiner-sellers,  which  would  have 
Included  the  data  now  reported  quar¬ 
terly,  plus  information  as  to  actual 
sales,  purchases,  crude  oil  runs  to  stills 
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of  allocated  crude  oil,  which  are  not  now 
reported.  In  addition,  FEA  requested 
comments  on  whether  refiners  should  be 
required  to  identify  the  volumes  of  dif¬ 
fering  quality  crude  oils  processed  in 
each  of  their  refineries,  which  informa¬ 
tion  could  assist  FEA  in  evaluating  re¬ 
quests  for  directed  sales. 

There  was  considerable  opposition  to 
the  proposed  reporting  requirements,  the 
consensus  being  that  they  would  be  un¬ 
duly  burdensome  and  would  serve  no  use¬ 
ful  purpose.  The  objections  convinced 
FEA  that  these  reporting  requirements 
should  not  be  adopted  as  proposed.  As 
explained  in  more  detail  below,  FEA  has 
decided  to  adopt  a  semiannual  reporting 
requirement  for  refiner-buyers  partici¬ 
pating  in  the  program  and  an  abbrev¬ 
iated  monthly  reporting  requirement  for 
refiner-sellers  with  respect  to  crude  oil 
sales  under  the  program. 

ALLOCATION  PERIOD,  DIRECTED  SALES,  AND 
CONDITIONS  OF  SALE 

The  majority  of  firms  commenting  in 
this  proceeding  generally  supported 
FEA’s  proposal  to  adopt  a  six-month  al¬ 
location  period  in  lieu  of  the  present 
three-month  period  and  to  permit  re¬ 
finer-buyers  to  request  a  directed  sale 
at  any  time  within  the  twenty-day  period 
following  the  publication  of  the  buy /sell 
notice.  Most  firms  also  supported  the 
proposed  amendments  pertaining  to  the 
conditions  of  sales  under  the  program. 

With  respect  to  the  proposed  directed 
sales  amendment,  some  large  refiners  ex¬ 
pressed  concern  that  in  certain  situations 
their  supply -to -capacity  ratios  for  par¬ 
ticular  refineries  could  be  reduced  below 
the  supply-to-capacity  ratios  of  assigned 
refiner -buyers  as  a  result  of  directed  sales 
orders.  Although  FEA  has  not  been  per¬ 
suaded  by  the  evidence  to  modify  the 
proposed  provision  to  reflect  these  con¬ 
cerns,  the  agency  will  monitor  the  situ¬ 
ation  to  ensure  that  refiner-sellers  are  se¬ 
lected  for  directed  sales  in  a  fair  and 
equitable  manner.  In  this  regard,  FEA 
may  on  occasion  request  refiner-sellers 
to  provide  information  regarding  their 
supply-to-capacity  ratio  at  specified  re¬ 
fineries  which  will  assist  the  agency  in 
selecting  the  most  appropriate  seller  for 
directed  sales. 

With  respect  to  the  provision  relating 
to  the  conditions  of  sale,  several  refiner- 
sellers  objected  to  the  requirement  that 
the  crude  oil  offered  for  sale  must  be 
“physically  capable  of  being  delivered  to 
the  refiner-buyer’s  refinery  by  transpor¬ 
tation  methods”  normally  used  “to  de¬ 
liver  crude  oil  to  that  refinery”  (emphasis 
supplied).  These  firms  contended  that 
the  “normally  used”  language  was  un¬ 
duly  restrictive  since  several  reasonable 
alternative  delivery  systems  might  be 
available  to  the  refiner-seller.  In  light  of 
these  comments,  FEA  has  determined  to 
eliminate  this  requirement  from  the  con¬ 
ditions  of  sale  provision  adopted  today. 
In  lieu  of  this  language,  FEA  is  requiring 
that  the  crude  oil  offered  for  sale  to  a  re¬ 
finer-buyer  must  be  “practical  for  de¬ 
livery”  and  “physically  capable”  of  being 
delivered  to  the  buyer’s  refinery. 


THE  AMENDMENTS  ADOPTED 

Based  on  its  analysis  of  the  material 
submitted  in  the  public  hearing  and  in 
the  written  comments,  and  upon  all  other 
information  available  to  it,  FEA  has  de¬ 
termined  to  adopt  the  amendments  to  the 
crude  oil  buy /sell  program  essentially  as 
proposed,  with  the  modifications  dis¬ 
cussed  below. 

1.  Eligibility.  As  discussed  above,  pro¬ 
gram  participation  in  the  revised  buy/ 
sell  program  will  be  reduced  by  the  elim¬ 
ination  of  all  large  independent  refiners, 
as  well  as  small  refiners  that  have  had 
allocations  shown  on  the  buy/sell  list 
during  the  last  year  but  have  not  exer¬ 
cised  their  purchase  opportunities.  All 
other  small  refiners  (including  tliose 
which  had  allocations  of  zero)  w’ill  be 
eligible  to  apply  for  allocations  under 
the  program,  and  allocations  will  be 
granted  for  specific  refineries  as  to  which 
the  supplies  of  domestic  crude  oil  are 
not  sufiBcient  and  the  required  showing 
of  lack  of  access  to  imported  crude  oil 
has  been  made. 

Small  refiners  with  newly  constructed 
refining  capacity  that  have  received  an 
allocation  under  the  present  buy/sell 
program  for  such  capacity  but  have  not 
yet  commenced  operations  will  be  eligible 
for  an  allocation  for  such  capacity.  In 
addition,  small  refiners  that  have  ex¬ 
pended  or  are  irrevocably  committed  to 
expend  prior  to  the  issuance  of  this  final 
rule  an  amount  equal  to  at  least  twenty 
percent  of  the  total  cost  of  newdy  con¬ 
structed  refinery  capacity  also  wdll  be 
eligible  for  an  allocation  for  such  ca¬ 
pacity.  The  allocations  for  newly  con¬ 
structed  refining  capacity  will  not  ex¬ 
ceed  twenty-five  percent  of  such  ca¬ 
pacity  and  will  be  in  effect  for  a  maxi¬ 
mum  of  two  complete  allocation  periods. 
For  subsequent  allocation  periods,  the 
allocations  will  be  determined  in  ac¬ 
cordance  with  thfe  formula  adopted  today 
for  calculating  purchase  opportunities. 

All  applications  for  individual  refin¬ 
eries  w'ill  be  evaluated  according  to  the 
criteria  proposed  in  the  July  21,  1977 
notice  for  determining  whether  or  not 
the  refinery  has  access  to  imported  crude 
oil. 

2.  Purchase  opportunities  for  eligible 
refiner-buyers.  Under  the  amendments 
adopted  today,  eligible  refiner-buyers 
will  be  entitled  to  purchase  an  amount 
of  crude  oil  equal  to  the  difference  be- 
tw'een  (A)  the  crude  oil  runs  to  stills 
for  the  refiner’s  o\mi  account  at  the 
eligible  refinery  in  the  corresponding  six 
months  of  the  previous  year,  including 
allocated  crude  oil,  and  (B)  the  runs 
to  stills  for  the  six  month  period  imme¬ 
diately  preceding  the  allocation  period 
(determined  by  using  the  crude  oil  runs 
to  stills  level  for  that  refinery  for  the 
refiner’s  account  in  the  first  four  months 
of  that  period  over  the  six  month  pe¬ 
riod)  ,  less  the  volume  of  allocated  crude 
oil  processed  in  the  refinery. 

3.  Review  of  eligibility  for  allocations, 
adjustments  to  purchase  opportunities, 
and  emergency  supplemental  allocations. 
As  indicated  above,  FEA  is  adopting  as 
proposed  the  amendment  providing  for 


review  of  an  adverse  eligibihty  determi¬ 
nation  where  significant  changes  in  a 
refinery’s  access  to  imp>orted  crude  oil 
have  occurred.  Requests  for  review  of 
eligibility  will  not  be  accepted  during  an 
allocation  period.  FEA  also  is  adopting 
as  proposed  the  provision  providing  for 
adjustment  of  a  refinery’s  allocation  to 
compensate  for  reductions  in  crude  oil 
runs  to  stills  due  to  unusual  or  nonrecur¬ 
ring  operating  conditions.  In  addition, 
the  adjustment  provision  will  be  avail¬ 
able  to  small  refiners  which  experience 
a  reduction  in  crude  oil  runs  to  stills  due 
to  an  unconsummated  directed  sale 
caused  by  delays  of  the  refiner-seller. 

Finally,  as  discussed  above,  FEA  is 
adopting  a  provision  for  emergency  sup¬ 
plemental  allocations  which  would  be 
available  to  eligible  refiner-buyers  to 
compensate  for  shortfalls  in  crude  oil 
supply  under  certain  limited  circum¬ 
stances. 

4.  Sales  obligations  of  refiner-sellers. 
A  refiner-seller’s  sales  obligation  will 
continue  to  be  a  fixed  percentage  share 
of  the  total  amount  of  crude  oil  to  be 
allocated  to  all  refiner-buyers  in  an 
allocation  quarter.  The  precentage  share 
of  each  refiner-seller  will  be  its  propor¬ 
tional  share  of  the  reported  refinery  ca¬ 
pacity  of  all  refiner-sellers  as  of  Jan¬ 
uary  1,  1973.  Since  the  amounts  to  be 
allocated  to  refiner-buj’ers  should  under 
the  final  rule  more  accurately  reflect 
their  actual  purchases,  the  existing  pro¬ 
vision  for  calculating  primary  and  sec¬ 
ondary  sales  obligations  for  refiner- 
sellers  is  being  eliminated.  With  respect 
to  unsold  sales  obligations,  the  amount 
carried  over  for  a  refiner-seller  will  equal 
the  product  of  its  total  sales  obligation 
and  the  largest  percentage  of  a  sales  ob¬ 
ligation  sold  by  any  refiner-seller,  less 
the  volume  of  crude  oil  sold  by  the  re¬ 
finer-seller.  The  total  sales  obligation 
for  each  refiner-seller  will  therefore  con¬ 
sist  of  a  share  of  its  unsold  sales  obli¬ 
gation  from  the  previous  allocation  pe¬ 
riod,  plus  its  fixed  percentage  share  of 
that  additional  volume  of  crude  oil,  if 
any,  necessary  to  make  the  total  of  the 
sales  obligations  of  all  sellers  equal  to 
the  sum  of  the  quantities  of  crude  oil 
that  all  refiner-buyers  are  eligible  to 
purchase  for  the  allocation  period. 

5.  Directed  sales.  FEA  is  adopting  the 
procedures  proposed  for  directed  sales 
with  the  modifications  explained  above. 
The  procedures  adopted  today  are  sim¬ 
ilar  to  those  under  the  current  program, 
except  that  refiner-buyers  wuU  be  per¬ 
mitted  to  request  directed  sales  as  soon 
after  the  publication  of  a  buy/sell  list  as 
they  could  demonstrate  their  inability  to 
obtain  allocated  crude  oil  for  their  re¬ 
finery  under  the  program.  Refiner-buyers 
may  apply  for  directed  sales  at  any  time 
wuthin  the  twenty  (20)  day  period  fol¬ 
lowing  publication  of  the  list.  This 
change  is  intended  to  speed  up  the  di¬ 
rected  sales  process  and  to  assure  that 
refiner-buyers’  allocations  would  be  ar¬ 
ranged  before  the  beginning  of  the  al¬ 
location  period. 

6.  Reporting  requirements.  The  final 
rule  adopted  today  provides  that  each 
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refiner-buyer  in  the  revised  buy /sell  pro¬ 
gram  will  be  required  to  submit  to  FEA 
semiannually  a  report  containing  the 
following  information  for  each  of  its  re¬ 
fineries  which  receives  an  allocation:  (1) 
Crude  oil  runs  to  stills;  (2)  purchases 
of  allocated  crude  oil;  (3)  volume  of 
domestic,  imported,  and  allocated  crude 
oil  processed  in  the  refinery:  (4)  volume 
of  crude  oil  processed  for  tiie  account  of 
non-refiners;  volume  of  crude  oil  proc¬ 
essed  for  the  account  of  the  refiner  by 
other  refiners;  (5)  any  change  in  re¬ 
finery  capacity  since  the  previous  report; 
and  (6)  deliveries  of  allocated  crude  oil 
made  by  refiner-sellers  to  each  eligible 
refinery. 

Refiner-sellers  will  be  required  to  file  a 
report  with  FEA  each  month  summariz¬ 
ing  crude  oil  sales  imder  the  program. 

Both  refiner-sellers  and  refiner-buyers 
will  be  required  to  notify  FEA  in  writing 
or  by  telex  of  sales  under  the  program 
within  forthy-eight  (48)  hours  after  ar¬ 
rangements  therefor  are  completed.  This 
is  to  enable  FEA  to  complete  directed 
sales  in  a  timely  manner.  In  addition, 
any  refiner-buyer  requesting  a  directed 
sale  will  be  required  to  identify  the  vol¬ 
umes  of  differing  quality  crude  oils  his¬ 
torically  processed  by  the  refinery  for 
which  fee  request  is  made.  FEA  believes 
that  fee  reporting  requirements  adopted 
today  are  reasonable  and  will  not  impose 
an  unfair  burden  on  either  refiner- 
buyers  or  refiner-sellers. 

7.  Pricing  of  allocated  crude  oil.  As  in¬ 
dicated  above,  FEA  is  soliciting  further 
comments  by  September  9,  1977  with  re¬ 
gard  to  various  issues,  including  the 
transportation  adjustment  provision  ap¬ 
plicable  to  the  pricing  of  allocated  crude 
oil.  Accordingly,  FEA  has  determined  to 
defer  issuance  of  a  final  pricing  rule  gov¬ 
erning  sales  of  allocated  crude  oil  imtil 
late  September  1977. 

8.  Allocation  period  and  huy/sell 
notice.  The  allocation  period  adopted 
hereby  is  a  six-month  calendar  peri(^  in 
lieu  of  the  three -month  aUocation  period 
under  the  present  regulations.  FEA  be¬ 
lieves  the  longer  allocation  period  will 
simplify  the  administration  of  fee  pro¬ 
gram  and  add  a  greater  degree  of  cer¬ 
tainty  for  both  refiner-buyers  and  re¬ 
finer-sellers.  The  first  allocation  period 
will  commence  October  1,  1977. 

On  August  8,  1977  (42  FR  40448,  Aug¬ 
ust  10,  1977)  FEA  issued  a  proposed  spe¬ 
cial  rule  for  the  appendix  to  Subpart  C 
of  Part  211  which  would  suspend  the  al¬ 
location  quarter  that  would  ofeerw’ise 
commence  September  1,  1977  under  the 
present  regulations  and  would  permit 
refiner -buyers  feat  purchased  their  allo¬ 
cations  in  the  current  allocation  period 
to  purchase  a  pro-rata  amount  thereof 
in  fee  month  of  September  from  fee 
same  refiner-sellers  from  which  they 
purchased  ci-ude  oil  in  fee  current  quar¬ 
ter.  In  fee  notice  FEA  requested  com¬ 
ments  on  whether  it  would  be  desirable 
to  extend  the  current  allocation  period 
on  a  pro-rata  basis  for  October,  as  well 
as  September,  to  permit  the  thirty-day 
period  between  the  publication  of  the 
first  buy/sell  notice  and  the  beginning 


of  the  first  allocation  period  imder  fee 
new  program.  In  the  event  FEA  deter¬ 
mines  feat  it  is  desirable  to  extend  fee 
current  allocation  period  for  two 
months,  fee  revised  buy /sell  program 
adopted  today  would  be  implemented  ef¬ 
fective  November  1,  1977,  rather  than 
October  1,  as  proposed,  and  fee  alloca¬ 
tions  for  the  first  allocation  period 
would  be  pro-rated  over  a  five-month  al¬ 
location  period. 

The  buy /sell  notice  that  specifies  fee 
quantities  of  allocated  crude  oil  each  re¬ 
finer-buyer  is  eligible  to  purchase  and 
each  refiner-seller  is  required  to  sell  will 
be  published  30  days  prior  to  the  start  of 
each  allocation  period,  rather  than  15 
days  prior  to  the  beginning  of  an  alloca¬ 
tion  quarter  as  provided  under  current 
regulations.  FEA  believes  that  this  will 
make  it  easier  for  refiners  to  arrange 
purchases  and  sales  of  allocated  crude 
oil  and  for  refiner-buyers  to  apply  for 
directed  sales  orders  from  FEA,  if  re¬ 
quired.  FEA  expects  that  the  buy /sell 
notice  for  fee  first  allocation  period  will 
be  issued  on  or  about  September  15, 1977. 

Provisions  for  Allocation  Period 

Commencing  October  1,  1977 

The  amendments  adopted  hereby  are 
made  effective  commencing  with  the  al¬ 
location  period  beginning  October  1, 
1977.  Any  small  refiner  that  is  ehgible  to 
apply  for  an  allocation  for  one  or  more 
of  its  refineries  is  required  to  submit  an 
application  to  FEA  no  later  than  August 
31,  1977.  Separate  applications  are  re¬ 
quired  for  each  refinery.  Each  applica¬ 
tion  should  contain  full  and  detailed  in¬ 
formation  necessary  for  FEA  to  evaluate 
the  application  imder  §  211.65(a)  of  the 
amendments  adopted  today.  Specifically, 
each  application  must  contain  all  infor¬ 
mation  specified  in  §  211.65(a)  (4).  Data 
on  crude  oil  runs  to  stills  for  fee  October 
1,  1976  through  May  31, 1977  period  need 
not  be  resubmitted.  FEA  expects  to  issue 
decisions  and  orders  on  each  applica¬ 
tion  no  later  than  October  1, 1977.  As  in¬ 
dicated  above,  FEA  expects  to  publish 
the  buy /sell  notice  for  the  first  alloca¬ 
tion  period  on  or  about  September  15, 
1977. 

FURTHER  COMMENTS  SOLICITED 

As  indicated  above,  FEA  Is  soliciting 
further  comments  from  interested  par¬ 
ties  on  various  issues,  including:  (1) 
Whether  the  rule  adopted  today  should 
be  modified  to  permit  re-entry  into  fee 
buy /sell  program  for  small  refiners  feat 
are  not  eligible  to  apply  for  an  alloca¬ 
tion  and,  if  so,  under  what  circumstances 
re-entry  should  be  permitted;  (2) 
whefeer  small  refiners  feat  make  a  com¬ 
mitment  after  fee  issuance  of  this  rule 
for  construction  of  a  new  refinery  or  ex¬ 
panded  refinery  capacity  should  be  per¬ 
mitted  to  apply  for  an  allocation  under 
the  buy /sell  program;  (3)  an  appropriate 
regulatory  provision  pertaining  to  trans¬ 
portation  expenses  recoverable  by  refin¬ 
er-sellers  which  would  ensure  that  the 
transportation  expenses  charged  are  fair 
to  both  refiner-buyers  and  refiner-sell¬ 
ers;  and  (4)  an  appropriate  pricing  pro¬ 


vision  for  sales  of  allocated  crude  oil  ap¬ 
plicable  to  refiner-sellers  which  import 
only  high  sulfur  crude  oil  (or  only  low 
sulfur  crude  oil)  and  are  required  to  sell 
domestic  low  (or  high)  sulfur  crude  oil. 

Written  comments  will  be  accepted 
and  considered  if  received  by  Septem¬ 
ber  9,  1977.  Comments  should  be  sub- 
.mitt^  to  Executive  Communications, 
Room  3317,  Federal  Energy  Administra¬ 
tion,  Box  NO,  the  Federal  Buliding,  12th 
and  Pennsylvania  Avenue,  NW.,  Wash¬ 
ington,  D.C.  20461.  Comments  should  be 
identified  on  the  outside  of  fee  envelope 
and  on  documents  submitted  with  fee 
designation  “Crude  Oil  Buy/Sell  Pro¬ 
gram.”  Fifteen  copies  should  be  sub¬ 
mitted.  FEA  requests  that  parties  sub¬ 
mitting  comments  provide  detailed  data 
and,  where  appropriate,  examples,  in 
support  of  their  comments. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 
93-511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub- 
L.  94-163,  and  Pub.  L.  94-386;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-385;  Energy  Policy 
and  Conservation  Act  Pub.  L.  94-163,  as 
amended  Pub.  L.  94-386;  E.O.  11790,  39  FR 
23185.) 

In  consideration  of  the  foregoing,  Part 
211  of  Chapter  II,  Title  10,  Code  of  Fed¬ 
eral  Regulations,  is  amended  as  set  forth 
below,  effective  October  1,  1977,  except 
that  the  provisions  of  10  CFR  211.65(a) 
(4)  amended  hereby  pertaining  to  ap¬ 
plications  for  allocations  for  the  alloca¬ 
tion  period  commencing  October  1,  1977 
are  effective  immediately. 

Issued  in  Washington,  D.C.,  August  19, 
1977. 

J.  Peter  Luedtke, 
Acting  General  Counsel. 

1.  Section  211.62  is  amended  to  delete 
the  definitions  of  “allocation  quarter”, 
“future  refining  capacity”,  “new  refining 
capacity”  and  “refinery  capacity”;  to  re¬ 
vise  the  definitions  of  “refiner-buyer,” 
“refiner-seller”  and  “refining  capacity”; 
and  to  add,  in  appropriate  alphabetical 
sequence,  a  new  definition  of  “allocation 
period”,  to  read  as  follows; 

§  211.62  Definitions. 

•  •  •  •  • 

“Allocation  period”  means  a  consecu¬ 
tive  six-month  calendar  period  com¬ 
mencing  either  on  April  1  or  October  1  of 
each  year.  The  first  allocation  period 
shall  be  fee  six-month  period  from 
October  1,  1977  through  March  31,  1978. 
•  •  •  •  * 

“Refiner-buyer”  means  any  small  re¬ 
finer  which  is  determined  to  be  eligible 
for  an  allocation  of  crude  oil  pursuant  to 
§  211.65  of  this  subpart. 

«  *  •  •  • 

“Refiner -seller”  means  a  refiner  which 
is  not  a  small  refiner  or  Independent  re¬ 
finer  as  defined  in  this  section:  Provided, 
That  a  refiner  which  Is  not  a  small  re¬ 
finer  or  an  independent  refiner,  and  all 
of  the  refining  capacity  of  which  has 
been  constructed  after  January  1,  1974, 
shall  not  be  classified  as  a  refiner-seller: 
And  provided  further.  That,  for  the  allo¬ 
cation  period  commencing  October  1, 
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1977,  the  refiners  considered  to  be  re¬ 
finer-sellers  for  purposes  of  S  211.65  of 
this  subpart  shall  Include  only  those 
firms  classified  as  refiner-sellers  in  the 
allocation  quarter  commencing  June  1, 
1977. 

*  «  *  «  • 

“Refining  capacity”  means,  for  each 
refinery,  the  capacity  thereof  as  certified 
by  the  PEA.  Any  capacity  of  a  refinery 
which  has  ceased  to  be  operated  con¬ 
tinuously  in  the  normal  course  of  busi¬ 
ness  shall  be  deducted  from  refining 
capacity. 

*  *  «  *  « 

“Small  refiner”  means  a  refiner,  the 
sum  of  the  capacity  of  the  refineries  of 
which  (including  the  capacity  of  any 
person  who  controls,  or  is  controlled  by, 
or  is  under  common  control  with  such 
refiner)  does  not  exceed  175,000  barrels 
per  day. 

•  •  •  •  • 

2.  Section  211.64  is  amended  to  read  as 
follows: 

§  211.64  Transactions  under  prior  pro¬ 
gram. 

Any  agreement  for  the  sale  or  pur¬ 
chase  of  crude  oil  entered  into  as  a  result 
of  the  provisions  of  this  subpart  as  in 
effect  immediately  prior  to  October  1, 
1977,  shall  be  fully  performed  nowlth- 
standing  any  provision  of  this  subpart  as 
in  effect  on  October  1, 1977. 

3.  Section  211.65  is  revised  to  read  as 
follows: 

§  211.65  Method  of  allocation. 

(a)  Eligibility  for  allocation.  (1)  Any 
small  refiner  may  apply  to  FEA  for  an 
allocation  for  one  or  more  of  its  refin¬ 
eries:  Provided,  That  the  small  refiner  (i) 
purchased  crude  oil  under  the  provisions 
of  this  section  during  the  period  Septem¬ 
ber  1,  1976  through  August  31,  1977,  (il) 
w'as  listed  on  the  buy/sell  notices  during 
the  period  September  1,  1976  through 
August  31,  1977,  with  an  allocation  of 
zero  (0)  barrels  in  all  four  allocation 
quarters  in  that  period,  or  (iii)  as  to 
small  refiners  not  showm  on  such  buy  /sell 
notices  and  other  small  refiners  with 
newly  constructed  refinery  capacity  or 
reactivated  refineries  or  refinery  capac¬ 
ity,  has  completed  the  process  design 
basis  for  the  refining  capacity  concerned 
and  has  expended  or  is  irrevocably  com¬ 
mitted  to  expend  prior  to  August,  1977, 
an  amount  equal  to  at  least  twenty 
(20%)  percent  of  the  total  cost  of  such 
refining  capacity,  in  w'hich  latter  case 
the  FEA  may  assign  such  refining  capac¬ 
ity  a  maximum  allocation  of  twenty-five 
(25%)  percent  of  the  capacity.  Such  al¬ 
location  will  be  in  effect  for  a  period  not 
to  exceed  two  allocation  periods,  follow¬ 
ing  which  the  allocation  for  such  refining 
capacity  shall  be  calculated  in  accord¬ 
ance  with  the  provisions  of  paragraph 

(b)  of  this  section. 

(2)  A  refinery  shall  only  be  eligible 
for  an  allocation  if  it  is  not  deemed  to 
have  access  to  imported  crude  oil  (other 
than  Canadian  crude  oil). 


(3)  A  refinery  shall  be  deemed  to  have 
access  to  imported  crude  oil  If: 

(1)  Twenty  (20%)  percent  of  its  crude 
oil  runs  to  stills  (excluding  crude  (rfl  pur¬ 
chased  pursuant  to  this  section)  during 
the  period  January  1, 1977  through  June 
30,  1977  were  comprised  of  imported 
(other  than  Canadian)  crude  oil;  or 

(ii)  It  is  located  at  a  port  or  on  a 
navigable  inland  waterw^ay  providing  ac¬ 
cess  to  imported  crude  oil,  unless  the 
small  refiner  that  owns  the  refinery  can 
document  that  it  could  not  receive  im¬ 
ported  crude  oil  for  one  of  the  following 
reasons: 

(A)  The  refinery  is  only  accessible  by 
water  for  a  portion  of  the  year,  or 

(B)  The  refinery  was  constructed  to 
process  domestic  crude  oil,  and  lacks 
dock  and/or  storage  facilities  that  would 
permit  it  to  process  imported  crude  oil; 
or 

(iii)  It  has  direct  access  to  a  pipeline 
that  routinely  carries  imported  crude  oil 
(other  than  Canadian  crude  oil)  to  in¬ 
land  refineries,  unless  the  small  refiner 
that  owns  the  refinery  can  document 
that  it  could  not  receive  a  sufficient 
quantity  of  imported  crude  oil  by  pipe¬ 
line  for  one  of  the  following  reasons: 

(A)  The  refinery’s  volume  of  crude 
oil  runs  to  stills  (excluding  crude  oil 
processed  for  other  refiners)  have  de¬ 
creased  by  fifteen  (15%)  percent  or  more 
in  the  six  months  immediately  preceding 
the  refiner’s  application  due  to  docu¬ 
mented  pipeline  proration, 

(B)  The  required  minimum  size  of 
pipeline  shipments  exceeds  the  refinery’s 
storage  capacity,  or  other  available  stor¬ 
age  in  the  immediate  area,  or 

(C)  The  refiner  is  required  to  supply 
pipeline  fill  in  order  to  use  the  pipeline, 
and  the  minimum  pipeline  fill  require¬ 
ments  are  more  than  one-half  of  the  re¬ 
finery’s  storage  capacity. 

(4)  Small  refiners  eligible  under  sub- 
paragraph  (1)  of  this  paragraph  to  ap¬ 
ply  for  allocations  for  one  or  more  of 
their  refineries  shall  submit  applications 
by  September  1,  1977  for  a  determina¬ 
tion  of  the  refineries’  eligibility  for  an 
allocation.  Applications  shall  be  ad¬ 
dressed  to  the  Program  Manager,  Crude 
Oil  Allocation,  FEA,  in  accordance  writh 
the  procedures  established  in  Subpart  G 
of  Part  205  of  this  chapter.  Each  appli- 
'cation  shall  contain  the  information 
(including  documentation  where  appro¬ 
priate*  necessary  for  the  FEA  to  evalu¬ 
ate  the  application  under  the  criteria 
specified  in  subparagraph  (3)  of  this 
paragraph  and  the  data  on  crude  oil 
runs  to  stills  necessary  to  calculate  an 
allocation  under  paragraph  (b)  of  this 
section,  including  the  information  speci¬ 
fied  in  §  211.66(d)  for  the  months  of 
June  and  July  1977.  Documentation 
should  include  copies  of  correspondence 
with  pipeline  companies,  as  well  as  any 
published  requirements  of  pipeline  com¬ 
panies  as  to  required  minimum  ship¬ 
ments.  Separate  applications  must  be 
submitted  for  each  refinery.  The  FEA 
may  request  additional  information  if 
necessary  for  evaluation  of  the  applica¬ 
tion  and  shall  notify  each  applicant  of 


its  determinaticm  as  to  eligibility  of  the 
refinery  or  refineries  concerned  by  Sep¬ 
tember  30,  1977. 

(b)  Purchase  opportunities  of  refiner- 
buyers.  (1)  In  each  allocation  period, 
each  refiner-buyer  shall  be  entitled  to 
purchase,  for  each  refinery  owned  by 
that  refiner -buyer  that  Is  determined  by 
the  PEA  not  to  have  access  to  imported 
crude  oil,  an  amount  of  crude  oil  equal 
to  the  difference  between  the  volume  of 
crude  oil  runs  to  stills  (not  including 
crude  oil  processed  for  other  refiners)  at 
the  eligible  refinery  in  the  corresponding 
period  of  the  previous  year  (October  1. 
1976  through  March  31,  1977  for  the  first 
allocation  period)  and  the  volume  of  the 
crude  oil  runs  to  stills  (not  including 
crude  oil  processed  for  other  refiners)  at 
the  eligible  refinery  for  the  six  month 
period  imnwdiately  preceding  the  allo¬ 
cation  period  for  which  the  allocation  is 
being  determined  (calculated  by  utilizing 
the  level  of  the  crude  oil  runs  to  stills  at 
that  refinery  in  the  first  four  months 
of  the  period  for  the  entire  six-month 
period)  less  the  volume  of  the  crude  oil 
runs  to  stills  in  the  latter  six  month 
period  attributable  to  crude  oil  pur¬ 
chased  under  this  section;  Provided, 
Hiat  any  allocation  granted  under  this 
paragraph  may  be  adjusted  if  PEA  de¬ 
termines  pursuant  to  paragraph  (a)  of 
this  section  that  a  refiner-buyer’s  refin¬ 
ery  has  access  to  Imported  crude  oil  dur¬ 
ing  certain  seasons  of  the  year. 

(2)  Crude  oil  allocated  under  this  sec¬ 
tion  shall  be  processed  only  at  the  refin¬ 
ery  as  to  which  the  allocation  was 
granted,  and  such  crude  oil  must  be 
processed  in  that  refinery  within  forty- 
five  days  following  the  close  of  the  allo¬ 
cation  period  for  which  that  crude  oil 
was  allocated. 

(3)  No  allocation  shall  be  made  under 
this  section  w’hich  will  result  in  crude  oil 
supplies  in  excess  of  one  hundred  (100% ) 
percent  of  refining  capacity  for  any 
refiner-buyer’s  refinery'. 

(4)  No  refiner-buyer  shall  purchase 
under  this  section  (i)  crude  oil  imported 
from  Canada  for  processing  in  any  first 
priority  refinery  (as  defined  in  Part  214 
of  this  chapter)  owned  by  that  refiner- 
buyer  or  (ii)  domestic  crude  oil  for  proc¬ 
essing  in  any  such  first  priority  refinery 
in  excess  of  the  average  volumes  thereof 
purchased  by  that  refiner-buyer  for  that 
refinery  in  the  period  September  1,  1976 
to  August  31,  1977. 

(c)  Review  of  eligibility  for  alloca¬ 
tions,  adjustments  to  purchase  oppor¬ 
tunities,  and  emergency  supplemental 
allocations.  (1)  Upon  application  by  a 
small  refiner  to  the  FEA  no  less  than  60 
days  or  more  than  90  days  prior  to  the 
beginning  of  an  allocation  period,  the 
FEA  may:  (i)  Review  the  eligibility  of  a 
refinery  owned  by  that  refiner  where 
significant  changes  in  the  refinery’s  ac¬ 
cess  to  imported  crude  oil  have  occurred 
since  the  refinery  was  determined  by 
FEA  to  be  ineligible  for  an  allocation; 
(ii)  adjust  the  allocation  as  to  an  eligi¬ 
ble  refinery  to  compensate  for  reductions 
in  crude  oil  runs  to  stills  due  to  unusual 
or  nonrecurring  operating  conditions;  or 
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(iii)  adjust  the  allocation  as  to  an  eli¬ 
gible  refinery  to  compensate  for  an  un¬ 
consummated  directed  sale  under  para¬ 
graph  (j)  of  this  section  due  to  docu¬ 
mented  delays  in  delivering  crude  oil  to 
be  sold  under  this  section  by  the  refiner- 
seller  during  the  period  September  1, 
1976  through  August  31,  1977,  or  an  al¬ 
location  period  subsequent  to  October  1, 
1977.  Requests  for  review  of  eligibility 
for  an  allocation  or  adjustment  to  an 
allocation  shall  be  made  in  accordance 
w’ith  the  procedures  established  in  Sub- 
part  G  of  Part  205  of  this  chapter.  The 
FEA  shall  make  its  determinations 
within  forty-five  (45)  days  of  the  receipt 
of  the  application. 

(2)  Upon  application  at  any  time  by  a 
refiner-buyer,  the  FEA  may  grant  an 
emergency  supplemental  allocation  for 
one  or  more  of  the  refiner-buyer’s  eligi¬ 
ble  refineries  for  one  or  more  allocation 
periods,  or  for  part  of  an  allocation  pe¬ 
riod;  Provided,  That  such  refiner  shall 
be  required  to  demonstrate  that  it  has 
incurred  or  will  incur  a  reduction  in  its 
crude  oil  supply  (excluding  crude  oil  al¬ 
located  under  this  section  or  under 
§  211.63)  for  the  eligible  refinery  for 
which  an  emergency  supplemental  allo¬ 
cation  is  sought  equal  to  at  least  twenty- 
five  (25%)  percent  of  such  crude  oil  sup¬ 
ply  in  the  preceding  six-month  period. 
In  gi-anting  a  request  of  a  refiner-buyer 
for  an  emergency  supplement.al  alloca¬ 
tion,  the  FEA  may  also  direct  one  or 
more  refiner-sellers  to  sell  a  suitable  type 
of  crude  oil  to  such  refiner-buyer  pursu¬ 
ant  to  paragraph  ( j )  of  this  section.  Re¬ 
quests  for  an  emergency  supplemental 
allocation  shall  be  made  in  accordance 
with  the  procedures  established  in  Sub- 
part  G  of  Part  205  of  this  chapter.  The 
FEA  shall  make  its  deteiTnination  within 
ten  (10)  days  of  the  receipt  of  the  ap¬ 
plication. 

(3)  The  FEA  may  at  any  time,  without 
application  by  the  refiner-buyer  con¬ 
cerned,  review  the  eligibility  of  or  alloca¬ 
tion  as  to  a  refinery.  Specifically,  the 
FEA  may  institute  such  a  review  where 
it  believes  that  significant  changes  in  the 
supplies  of  domestic  crude  oil  for  any  re¬ 
finery  have  occurred  or  because  of  the 
need  to  reconsider  the  refinery’s  access 
to  imported  crude  oil  pursuant  to  para¬ 
graph  (a)  (3)  of  this  section.  The  FEA 
may  request  additional  information  from 
the  refiner  concerned  for  the  purposes 
of  such  a  review.  If  appropriate,  the  FEA 
may  determine  that  a  refinery  is  ineligi¬ 
ble  for  furtlier  allocations  or  may  adjust 
the  allocation  of  a  refineiy  pursuant  to 
an  order  issued  under  Subpart  G  of  Part 
205  of  this  chapter. 

(d)  Leased  or  purchased  refineries. 
Leased  or  purchased  refineries  shall  con¬ 
tinue  to  be  eligible  for  allocations  on  the 
same  basis  as  in  effect  for  the  lessor  or 
the  previous  owner,  as  the  case  may  be; 
Provided,  That  the  lessee  or  new  refiner 
as  to  the  refinery  is  a  small  refiner. 

(e)  Computation  of  total  allocation 
obligation.  The  siun  of  the  quantities  of 
cnide  oil  that  all  refiner-buyers  are  eli¬ 
gible  to  purchase  for  delivery  during  an 
allocation  period  shall  be  the  total  allo¬ 


cation  obligation  for  refiner -sellers  for 
such  allocation  period. 

(f)  Refiner-sellers’  sales  obligations — 

(1)  Sales  obligation  of  each  refiner- 
seller.  (i)  Effective  for  the  allocation  pe¬ 
riod  commencing  October  1,  1977  and 
subsequent  allocation  periods,  the  FEA 
shall  compute  a  sales  obligation  for  each 
refiner-seller  as  provided  in  paragraph 
(f)  (2)  and  (3)  of  this  section.  The  total 
of  the  sales  obligations  of  all  refiner- 
sellers  shall  be  equal  to  the  total  alloca¬ 
tion  obligation  for  the  particular  alloca¬ 
tion  period  as  computed  in  paragraph 
(e)  of  this  section. 

(ii)  Each  refiner-seller  shall  offer  for 
sale,  directly  or  through  exchange,  to 
refiner-buyers  during  an  allocation  pe¬ 
riod  a  quantity  of  crude  oil  equal  to  that 
refiner-seller’s  sales  obligation. 

(2)  Calculation  of  sales  obligations,  (i) 
The  sales  obligation  for  each  refiner- 
seller  shall  consist  of  that  refiner-seller’s 
fixed  percentage  share  as  calculated  un¬ 
der  subparagraph  (2)  (ii)  of  this  para¬ 
graph  (f)  multiplied  by  the  total  sales 
obligation  for  all  refiner-sellers  adjusted 
by  any  carryovei-s  of  unsold  sales  obliga¬ 
tions  and  FEA  approved  reductions  in 
sales  obligations  for  sales  in  excess  of 
sales  obligations  in  previous  allocation 
periods. 

(ii)  A  refiner-seller's  fixed  percentage 
share  is  its  proportionate  share  of  the 
total  refining  capacity  of  all  refiner- 
sellers  as  reported  to  the  Bureau  of  Mines 
on  January  1,  1973,  as  certified  by  the 
FEA.  Changes  in  refining  capacity  shall 
not  subject  a  refiner-seller  to  any  change 
in  its  fixed  percentage  shai’e  over  the 
share  identified  for  the  first  allocation 
period.  No  refiner-seller  shall  be  required 
to  sell  any  of  its  supplies  of  crude  oil 
under  this  section  if  the  sale  thereof 
would  effect  a  reduction  in  the  supplies 
of  crude  oil  imported  from  Canada  al¬ 
located  mider  Part  214  of  this  chapter 
to  any  first  priority  refinery  (as  defined 
in  Part  214)  owned  by  that  refiner-seller 
or  if  the  sale  thereof  would  effect  a  re¬ 
duction  in  the  supply  levels  of  domestic 
crude  oil  for  any  such  first  priority  re¬ 
finery,  except  that  such  refiner-seller  is 
required  to  offer  for  sale  under  this  sec¬ 
tion  the  average  volumes  of  domestic 
crude  oil  sold  under  this  section  in  the 
period  September  1,  1976,  through  Au¬ 
gust  31,  1977,  for  use  at  an  eligible  first 
priority  refinery  owned  by  a  refiner- 
buyer. 

(3)  Carryover  of  sales  obligations,  (i) 
The  voliune  of  each  refiner-seller’s  un¬ 
sold  sales  obligation  in  an  allocation 
period  shall  be  added  to  that  refiner- 
seller’s  sales  obligation  in  one  or  more 
subsequent  allocation  periods:  Provided, 
That  the  imsold  sales  obligations  of  each 
refiner-seller  so  carried  over  shall  not 
exceed  an  amount  equal  to  the  product 
of  such  refiner-seller’s  sales  obligations 
and  the  largest  percentage  of  a  sales  ob¬ 
ligation  sold  by  any  refiner-seller,  less 
the  volume  of  crude  oil  sold  by  such 
refiner -seller. 

(ii)  The  PEA  shall  pm-suant  to  para¬ 
graph  (j)  (3)  of  this  section,  or  may  at 
its  discretion  in  other  cases,  reduce  a  re¬ 


finer-seller’s  sales  obligation  in  an  allo¬ 
cation  period  for  sales  in  excess  of  its 
published  sales  obligation  in  a  previous 
allocation  period. 

(g)  Buy /sell  notice.  The  buy/sell  notice 
for  the  allocation  period  commencing 
October  1,  1977,  shall  be  issued  on  or 
about  September  15,  1977.  For  subse¬ 
quent  allocation  periods,  the  buy/sell 
notice  shall  be  published  at  least  thirty 
days  prior  to  the  beginning  of  the  allo¬ 
cation  period.  Each  buy/sell  notice  shall 
list  the  quantity  of  crude  oil  each  refiner- 
buyer  is  eligible  to  purchase,  the  total 
allocation  obligation  for  all  refiner- 
sellers,  the  fixed  percentage  share  for 
each  refiner-seller  and  the  quantity  of 
crude  oil  that  each  refiner-seller  will  be 
obligated  to  offer  for  sale  to  refiner- 
buyers.  Upon  publication  of  the  notice, 
refiner-buyers  and  refiner-sellers  shall 
negotiate  pm-chases  and  sales  of  crude 
oil  allocated  pursuant  to  the  notice.  All 
sales,  except  directed  sales  pursuant  to 
paragraph  (j)  of  this  section,  must  be 
contracted  for  within  thirty  (30)  days 
after  the  publication  of  the  buy /sell  no¬ 
tice,  and  ^  deliveries  must  be  completed 
within  thirty  (30)  days  following  the 
close  of  the  allocation  period, 

(h)  Sale/purchase  transaction  report. 
Within  forty-eight  hours  of  the  comple¬ 
tion  of  arrangements  therefor,  each 
transaction  made  to  comply  with  this 
section  shall  be  reported  in  writing  or  by 
telex  by  the  buyer  and  seller  to  the  FEA. 
This  report  shall  identify  the  refiner- 
seller,  the  refiner-buyer,  the  refineries  to 
which  the  crude  .oil  is  to  be  delivered,  the 
volumes  of  crude  oil  sold  or  purchased, 
and  the  period  over  which  the  delivery 
is  expected  to  take  place. 

(i)  Conditions  of  sale.  (1)  The  terms 
and  conditions  of  each  sale  of  crude  oil, 
other  than  the  prices,  shall  be  consistent 
with  normal  business  practices. 

(2)  The  crude  oil  offered  must  be  suit¬ 
able  for  processing  in  the  refiner-buyer's 
refinery.  Crude  oil  is  deemed  to  be  suit¬ 
able  for  processing  in  a  refinery  if  it  has 
historically  been  processed  in  the  refin¬ 
ery  or  if  it  has  the  same  characteristics 
as  crude  oil  that  has  historically  been 
processed  in  the  refinery.  A  refiner-seller 
may  not  be  required  to  supply  a  specific 
type  of  crude  oil  to  a  refiner-buyer’s  re¬ 
finery  if  the  volume  of  the  crude  oil  that 
would  be  sold  would  account  for  a 
greater  percentage  of  the  refinery’s  total 
crude  oil  runs  to  stills  in  the  allocation 
period  concerned  than  was  the  case  for 
that  type  of  crude  oil  during  the  previous 
twenty-four  month  period. 

(3)  The  crude  oil  offered  for  sale  by  a 
refiner-seller  must  be  practical  for  de¬ 
livery  to  and  physically  capable  of  being 
delivered  to  the  refiner-buyer’s  refinery. 
The  refiner -seller  is  responsible  for  ar¬ 
ranging  delivery  of  allocated  crude  oil 
to  the  refiner-buyer’s  refinery. 

(4)  All  crude  oil  sold  pursuant  to  this 
section  shall  be  priced  in  accordance 
with  the  provisions  of  Part  212  of  this 
chapter. 

(5)  Exchanges  of  crude  oil  may  be  uti¬ 
lized  to  comply  with  the  purchase  and 
sale  provisions  of  this  section. 
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(j)  Failure  to  negotiate  transactions. 
(1)  Each  refiner-buyer  shall  make  its 
best  effort  to  consummate  the  purchases 
of  crude  oil  under  this  subpart  from  re¬ 
finer-sellers  prior  to  requesting  assist¬ 
ance  from  the  FEA.  A  refiner-buyer  that 
is  able  to  demonstrate  its  inability  to 
consummate  a  sale  despite  making  such 
effort  may  request,  in  accordance  with 
the  procedures  established  under  Sub¬ 
part  G  of  Part  205  of  this  chapter,  that 
the  FEA  direct  one  or  more  refiner-sell¬ 
ers  to  sell  a  suitable  type  of  crude  oil  to 
such  refiner-buyer.  Such  a  request  must 
be  received  by  the  FEA  no  later  than  20 
days  after  the  publication  of  the  buy/ 
sell  notice  for  the  allocation  period  for 
which  the  assignment  of  a  refiner-seller 
is  requested.  Such  a  request  must  also 
dociunent  the  refiner -buyer’s  inability  to 
purchase  crude  oil  from  refiner-sellers  by 
supplying  the  following  information  to 
the  FEA: 

(i)  Name  of  the  refir  er-bu>er  and  of 
the  person  authorized  to  act  for  the  re¬ 
finer-buyer  in  transactions  imder  this 
section. 

(ii)  Names  and  locations  of  the  refin¬ 
eries  for  which  crude  oil  has  been  sought, 
the  amount  of  crude  oil  sought  for  each 
refinery,  and  the  technical  specifications 
of  crude  oil  that  have  historically  been 
processed  in  each  refinery. 

(iii)  Statement  of  any  restrictioiiS, 
limitations  or  constraints  on  the  refiner- 
buyer’s  purchases  of  crude  oil,  particu¬ 
larly  concerning  the  manner  or  time  of 
deliveries. 

(iv)  Names  and  locations  of  all  refiner- 
sellers  from  which  crude  oil  has  been 
sought  under  the  buy-sell  notice,  the  re¬ 
fineries  for  which  crude  oil  has  been 
sought,  and  the  volume  and  specifica¬ 
tions  of  the  crude  oil  sought  from  each 
refiner-seller. 

(v)  The  response  of  each  refiner-seller 
to  which  a  request  to  purchase  crude  oil 
has  been  made,  and  the  name  and  tele¬ 
phone  number  of  the  individual  contact¬ 
ed  at  each  such  refiner -seller. 

(vi)  Such  other  pertinent  information 
as  the  FEA  may  request. 


(2)  Upon  receipt  of  such  a  request,  the 
FEA  may  direct  one  or  more  refiner -sell¬ 
ers  that  have  not  sold  their  required 
sales  obligations  for  the  allocation  peri¬ 
od  to  sell  crude  oil  to  the  refiner-buyer. 
If  the  refiner-buyer  declines  to  purchase 
the  crude  oil  specified  by  the  FEA,  the 
rights  of  that  refiner-buyer  to  pmchase 
that  volume  of  crude  oil  are  forfeited 
during  that  allocation  period:  Provided. 
That  the  refiner-seller  or  refiner-sellers 
have  fully  complied  with  the  provisions 
of  this  section. 

^3)  The  FEA  may  direct  refiner-sellers 
to  sell  crude  oil  to  refiner-buyers  that 
have  been  unable  to  purchase  their  total 
allocations  for  the  allocation  period.  In 
directing  refiner -sellers  to  make  such 
sales,  the  FEA  shall  consider  the  per¬ 
centage  of  each  refiner-seller’s  sales  obli¬ 
gations  for  the  allocation  period  that  has 
been  sold,  as  reported  pursuant  to  para¬ 
graph  (h)  of  this  section,  as  well  as  the 
refiner-seller  or  sellers  that  can  best  be 
expected  to  consummate  particular  di¬ 
rected  sales.  If,  in  the  FEA’s  opinion,  a 
valid  directed  sale  request  cannot  rea¬ 
sonably  be  expected  to  be  consummated 
by  a  refiner-seller  that  has  not  complet¬ 
ed  all  or  substantially  all  of  its  sales  ob¬ 
ligation  for  the  allocation  p>eriod,  the 
PEA  may  issue  one  or  more  directed  sales 
orders  that  would  result  in  one  or  more 
refiner-sellers  selling  more  than  their 
published  sales  obligations  for  that  allo¬ 
cation  period.  In  such  cases,  the  refiner- 
seller  or  sellers  will  receive  a  barrel-for- 
barrel  reduction  in  their  sales  obligations 
for  the  next  allocation  period  pursuant 
to  paragraph  (f)(3)(li)  of  this  section. 

4.  Section  211.66  is  amended  by  de¬ 
leting  paragraphs  (c)  and  (f)  and  re¬ 
serving  them  for  furture  use  and  revising 
paragraphs  (d)  and  (e)  to  read  as  fol¬ 
lows: 

§  21 1.66  Reporting  requirements. 

•  •  •  •  * 

(d)  Refiner-buyers’  semiannnual  re¬ 
port.  Not  later  than  the  tenth  (10th)  day 
of  the  fifth  (5th)  month  of  each  alloca¬ 


tion  period  (February  10,  1978  for  the 
allocation  period  commencing  October  1, 
1977)  each  refiner-buyer  shall  file  with 
the  FEA  a  report  containing  the  follow¬ 
ing  informatirai  as  to  the  six-month  pe¬ 
riod  ending  with  the  last  full  month  pri¬ 
or  to  which  the  report  is  filed : 

(i)  The  volume  of  the  crude  oil  runs 
to  stills  for  each  of  its  eligible  refineries, 
by  month,  identifying  the  volumes  of  do¬ 
mestic,  imported  and  allocated  crude  oils 
so  processed. 

(ii)  The  volume  by  month  of  crude  oil 
processed  for  the  accoimt  of  other  re¬ 
finers  in  each  such  refinery,  identifying 
such  refiners  and  the  volume  processed. 

(iii)  The  volume  by  month  of  crude  oil 
processed  for  the  account  of  non-refiners 
in  each  such  refinery,  identifying  such 
non-refiners  and  the  volume  processed. 

(iv)  The  volume  of  crude  oil  by  month 
processed  for  the  accoimt  of  that  refin¬ 
er-buyer  by  other  refiners.  Identifying 
such  other  refiners  and  the  volume  proc¬ 
essed. 

(v)  Any  change  in  refinery  capacity 
since  the  previous  repwrt. 

(vi)  Purchases  of  allocated  crude  oil 
for  each  eligible  refinery. 

(vli)  Deliveries  of  allocated  crude  oil 
made  by  refiner-sellers  to  each  eligible 
refinery. 

(e)  Refiner-sellers’  monthly  report. 
Not  later  than  the  tenth  (10th)  day  of 
each  month,  each  refiner-seller  shall  file 
with  the  FEA  a  report  containing  the 
following  information  with  respect  to 
any  crude  oil  delivered  to  a  refiner-buyer 
under  §  211.65  in  the  month  prior  to  the 
filing  of  the  report: 

(1)  The  volume  of  crude  oil  delivered 
imder  §  211.65. 

(ii)  The  name  of  the  refiner-buyer  for 
which  and  the  refinery  to  which  the 
crude  oU  was  delivered. 

(iii)  The  type  of  crude  oil  delivered  by 
name,  API  gravity,  and  sulfur  content. 

(iv)  The  allocation  period  for  which 
the  crude  oil  was  sold. 

•  •  •  •  • 
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